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§51.3

the park area in which they are lo-
cated.

Subpart B—General Definitions

§51.3 How are terms defined in this
part?

To understand this part, you must
refer to these definitions, applicable in
the singular or the plural, whenever
these terms are used in this part:

The 1965 Act means Public Law 89-249,
commonly known as the National Park
Service Concession Policies Act of 1965.

A 1965 Act concession contract is a con-
cession contract or permit entered into
under the authority of the 1965 Act.

The 1998 Act means Title IV of Public
Law 105-391.

The award of a concession contract is
the establishment of a legally binding
concession contract. It occurs only
when the Director and a selected offer-
or both fully execute a concession con-
tract.

A concession contract (or contract)
means a binding written agreement be-
tween the Director and a concessioner
entered under the authority of this
part or the 1965 Act that authorizes the
concessioner to provide certain visitor
services within a park area under spec-
ified terms and conditions. Concession
contracts are not contracts within the
meaning of 41 U.S.C. 601 et seq. (the
Contract Disputes Act) and are not
service or procurement contracts with-
in the meaning of statutes, regulations
or policies that apply only to federal
service contracts or other types of fed-
eral procurement actions. Concession
contracts will contain such terms and
conditions as are required by this part
or law and as are otherwise appropriate
in furtherance of the purposes of this
part and the 1998 Act.

A concessioner is an individual, cor-
poration, or other legally recognized
entity that duly holds a concession
contract.

Director means the Director of the
National Park Service (acting on be-
half of the Secretary), or an authorized
representative of the Director, except
where a particular official is specifi-
cally identified in this part. In cir-
cumstances where this part calls for an
appeal to the Director, the appeal shall
be considered by an official of higher
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authority than the official that made
the disputed decision.

A franchise fee is the consideration
paid to the Director by a concessioner
for the privileges granted by a conces-
sion contract.

Offeror means an individual, corpora-
tion, or other legally recognized entity,
including an existing concessioner,
that submits a proposal for a conces-
sion contract. If the entity that is to
be the concessioner is not formally in
existence as of the time of submission
of a proposal, a proposal must dem-
onstrate that the individuals or organi-
zations that intend to establish the en-
tity that will become the concessioner
have the ability and are legally obliged
to cause the entity to be a qualified
person as defined in this part. In addi-
tion, if the entity that will be the con-
cessioner is not established at the time
of submission of a proposal, the pro-
posal must contain assurances satisfac-
tory to the Director that the entity
that will be the concessioner will be a
qualified person as of the date of the
award of the contract and otherwise
have the ability to carry out the com-
mitments made in the proposal.

Possessory interest means an interest
in real property improvements as de-
fined by the 1965 Act obtained by a con-
cessioner under a possessory interest
concession contract. Possessory inter-
est, for the purposes of this part, does
not include any interest in property in
which no possessory interest, as de-
fined by the 1965 Act, exists.

A possessory interest concession con-
tract means a 1965 Act concession con-
tract that provides the concessioner a
possessory interest.

A preferred offeror is a concessioner
that the Director determines is eligible
to exercise a right of preference to the
award of a qualified concession con-
tract in accordance with this part.

A qualified concession contract is a
new concession contract that the Di-
rector determines to be a qualified con-
cession contract for right of preference
purposes.

A qualified person is an individual,
corporation or other legally recognized
entity that the Director determines
has the experience and financial ability
to satisfactorily carry out the terms of
a concession contract. This experience
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and financial ability includes, but is
not limited to, the ability to protect
and preserve the resources of the park
area and the ability to provide satisfac-
tory visitor services at reasonable
rates to the public.

A responsive proposal means a timely
submitted proposal that is determined
by the Director as agreeing to all of
the minimum requirements of the pro-
posed concession contract and pro-
spectus and as having provided the in-
formation required by the prospectus.

A right of preference is the pref-
erential right of renewal set forth in
Section 403(7)(C) of the 1998 Act which
requires the Director to allow a pre-
ferred offeror the opportunity to match
the terms and conditions of a com-
peting responsive proposal that the Di-
rector has determined to be the best
proposal for a qualified concession con-
tract. A right of preference does not
provide any rights of any nature to es-
tablish or negotiate the terms and con-
ditions of a concession contract to
which a right of preference may apply.

Visitor services means accommoda-
tions, facilities and services deter-
mined by the Director as necessary and
appropriate for public use and enjoy-
ment of a park area provided to park
area visitors for a fee or charge by a
person other than the Director. The fee
or charge paid by the visitor may be di-
rect or indirect as part of the provision
of comprehensive visitor services (e.g.,
when a lodging concessioner may pro-
vide free transportation services to
guests). Visitor services may include,
but are not limited to, lodging, camp-
grounds, food service, merchandising,
tours, recreational activities, guiding,
transportation, and equipment rental.
Visitor services also include the sale of
interpretive materials or the conduct
of interpretive programs for a fee or
charge to visitors.

Subpart C—Solicitation, Selection
and Award Procedures

§51.4 How will the Director invite the
general public to apply for the
award of a concession contract?

(a) The Director must award all con-
cession contracts, except as otherwise
expressly provided in this part,
through a public solicitation process.

§51.5

The public solicitation process begins
with the issuance of a prospectus. The
prospectus will invite the general pub-
lic to submit proposals for the con-
tract. The prospectus will describe the
terms and conditions of the concession
contract to be awarded and the proce-
dures to be followed in the selection of
the best proposal.

(b) Except as provided under §51.47
(which calls for a final administrative
decision on preferred offeror appeals
prior to the selection of the best pro-
posal) the terms, conditions and deter-
minations of the prospectus and the
terms and conditions of the proposed
concession contract as described in the
prospectus, including, without limita-
tion, its minimum franchise fee, are
not final until the concession contract
is awarded. The Director will not issue
a prospectus for a concession contract
earlier than eighteen months prior to
the expiration of a related existing
concession contract.

§51.5 What information will the pro-
spectus include?

The prospectus must include the fol-
lowing information:

(@) The minimum requirements of
the concession contract. The minimum
requirements of the concession con-
tract, include, but are not limited to
the following:

(1) The minimum acceptable fran-
chise fee or other forms of consider-
ation to the Government;

(2) The minimum visitor services
that the concessioner is to be author-
ized to provide;

(3) The minimum capital investment,
if any, that the concessioner must
make;

(4) The minimum measures that the
concessioner must take to ensure the
protection, conservation, and preserva-
tion of the resources of the park area;
and

(5) Any other minimum requirements
that the new contract may specify, in-

cluding, as appropriate and without
limitation, measurable performance
standards;

(b) The terms and conditions of a cur-
rent concession contract, if any, relat-
ing to the visitor services to be pro-
vided, including all fees and other
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